[Billing Code 6335-01]
CONSUMER PRODUCT SAFETY COMMISSION
Notice of Stay of Enforcement Pertaining to Youth Motorized
Recreational Vehicles
AGENCY: Consumer Product Safety Commission.
ACTION: Stay of enforcement.
SUMMARY: This notice announces the decision of the
Consumer Product Safety Commission (“CPSC” or “Commigssion”)
to stay enforcement of section 101 (a) of the Consumer
Product Safety Improvement Act of 2008 (CPSIA), Public Law
110-314 with regard to certain parts and youth motorized
vehicles that contain those parts. Specifically, the
Commission is staying enforcement of the specified lead
level as it pertains to certain parts of youth all terrain

vehicles, youth off-road motorcycles and youth snowmobiles

(“Youth Motorized Recreational Vehicles” or “Vehicles”),

specifically battery terminals containing up to 100 percent
lead, and components made with metal alloys, including
steel containing up to 0.35 percent lead, aluminum with up
to 0.4 percent lead, and copper with up to 4.0 percent
lead, and the vehicles that contain them.

This stay will remain in effect until May 1, 2011,
unless prior to that time the Commission, based upon

evidence submitted to it, decides to continue the stay for



an additional period of time with regard to all or some of
the vehicles.
DATES: This stay of enforcement is effective on [insert
date of publication in the FEDERAL REGISTER.]
FOR FURTHER INFORMATION CONTACT: John “Gib” Mullan,
Assistant Executive Director for Compliance and Field
Operations, U.S. Consumer Product Safety Commission, 4330
East West Highway, Bethesda, Maryland 20814; e-mail
Jjmullan@cpsc.gov.
SUPPLEMENTARY INFORMATION
I. Background

On August 14, 2008, Congress enacted the Consumer
Product Safety Improvement Act of 2008 (CPSIA), Public Law
110-314, 122 Stat. 3016. Section 101 (a) of the CPSIA
phases in declining limits on allowable lead content in
children’s products (defined as a consumer product designed
or intended primarily for children 12 years of age or
younger), starting on February 10, 2009 with 600 ppm and
decreasing to 300 ppm on August 14, 2009. On August 15,
2011, the lead limit will be 100 ppm unless the Commission
determines that a limit of 100 ppm is not technologically
feasible for a product or a product category. The law does
contain certain exclusions from the lead limits. One is

for component parts that contain more than the allowable



lead content but where the component is not accessible to a
child through normal and reasonably foreseeable use and
abuse. The Commission can also determine, for certain
electronic devices, that it is not technologically feasible
for them to comply immediately with the lead limits and
shall establish a schedule by which such devices shall be
in full compliance unless the Commission determines that
full compliance will not be technologically feasible for
such devices within a schedule set by the Commission. The
Commission may also, under section 101 (b) (1) exclude a
specific product or material that exceeds the lead limits
if the Commission determines on the basis of the best
available, objective, peer-reviewed, scientific evidence
that lead in such product or material will neither: (1)
result in the absorption of any lead into the human body,
taking into account normal and reasonably foreseeable usge
and abuse of such product by a child, including swallowing,
mouthing, breaking, or other children’s activities, and the
aging of the product; nor (2) have any other adverse impact
on public health or safety.

On March 11, 2009, the Commission issued a final rule
on procedures and requirements for seeking, inter alia, an
exclusion under section 101(b) (1) of the CPSIA for

materials and products that exceed the lead content limits.



74 FR 10475. The final rule set forth: (1) that a request
for exclusion must be accompanied by evidence that will
meet the statutory test for the exclusion outlined above;
and (2) that the EXHR staff would evaluate the evidence and
provide a scientific recommendation to the Commission as to
whether the party submitting the request had met this
statutory test.

The Specialty Vehicle Institute of America (SVIA),
Polaris Industries, Inc., American Suzuki Motor
Corporation, Arctic Cat Inc., Bombardier Recreational
Products Inc., Kawasaki Motors Corp., USA, American Honda
Motor Co., Inc., Yamaha Motor Corporation, USA, and the
Motorcycle Industry Council filed a petition to exclude a
class of materials under section 101 (b) (1) of the CPSIA.
The petition was submitted prior to March 11, 2009, the
date of the issuance of the final rule on procedures or
requirements for seeking an exclusion under section
101(b) (1) of the CPSIA. The Commission has decided to
treat this petition as a request for exclusion under these
procedures. The petitioners sought exclusion for certain
parts of their youth motorized recreational vehicles
including battery terminals containing up to 100 percent
lead, and components made with metal alloys, including

steel containing up to 0.35 percent lead, aluminum with up



to 0.4 percent lead, and copper with up to 4 percent lead.
Specified components include: tire valve stems, fittings
and connectors made with copper (and brass) alloys; brake
and clutch levers and other brake components, throttle
controls, engine housings, and carburetors made with
aluminum alloys; and fasteners, frames and structural or
engine components made with steel alloys.

The petitioners submitted an exposure study,
extrapolated from the “best-available existing data” based
on an analysis of the lead in metal jewelry (for an
aluminum and a brass alloy) and a faucet (for a brass
alloy). This study concluded “estimated lead intakes from
motorized recreational vehicle components are well below
background intakes of lead from food and water, and .. such
intake will not result in a measurable impact on blood lead
levels in children...”

The petitioners also asserted that steel, aluminum,
and copper alloys containing lead are necessary for the
functional purpose of the equipment and replacement-part
components, including, but not limited to, lead batteries,
fittings and connectors, engine housing, chassis parts,
frames, drive lines, spoke nipples, tire valve stems,
cables and hoses, brake levers and other brake system

component clutch levers, and throttle controls. For



support, they point to the European Union’s End-of-Life
Vehicles (ELV) Directive exemptions for lead in steel,
aluminum and copper alloys and lead batteries (January
2008) and the Restriction of Certain Hazardous Substances
in Electrical and Electronic Equipment (RoHS) Directive (EU
Directive 2002/95/EC, January 27, 2003), which are based on
the contribution of lead to the machinability, strength and
corrosion resistance, and the availability (or lack
thereof) of substitute materials that do not contain lead.

The Commission denied the petitioners’ request for
exclusion under section 101(b) (1) of the CPSIA. However,
for the reasons discussed below, the Commission has decided
to issue a temporary stay of enforcement.
II. DISCUSSION

The petitioners provided no data on the lead content
of the actual components in the vehicles for which they are
seeking exclusion (other than that some battery terminals
could be up to 100 percent lead). There was no attempt to
differentiate among the types of vehicles or the various
manufacturers in the petition, which makes it impossible
for the Commission to know the actual state of affairs with
regard to these vehicles. The petition was filed before
the Commission issued its final rule on procedures and

requirements, and therefore, before the petitioners knew




how the Commission would interpret the language in section
101(b) (1) . Thus they presented information that the lead
eéxposure from their components would neither result in any
measurable increase in blood lead level (a conclusion that
the Commission has since determined is not dispositive of
the absorption analysis in section 101 (b) (1), although
certainly important to scientists considering the risk of
lead exposure), nor have any adverse impact on public
health and safety. As noted above, the exposure study was
not based on actual measurements or analysis of youth
motorized recreational vehicle component parts and the
materials may or may not be sufficiently similar to serve
as a reasonable basis for the evaluation. cChildren riding
these vehicles will interact with the métal brake and
clutch levers and the throttle controls and may also
interact with the tire valve stem and with certain of the
other component parts. The study submitted by the
petitioners did conclude that some lead would be ingested
by a child who touched component parts containing lead in
the amount the report determined to be comparable to a
child handling the brake levers and the valve stem of a
vehicle. The Commission has determined that some portion
of ingested lead will be absorbed into the body, however

small the absorbed amount. Because the petitioners’ study




indicated that children’s use of youth motorized
recreational vehicles could result in intake of lead, and
therefore absorption, the petition does not meet the
statutory requirement for exclusion set out in section
101 (b) (1) (A7) .

Petitioners also analogize their situation to the
technological feasibility criterion in the electronics
device exclusion for their reliance on the ELV and ROHS
exemptions for batteries and certain metal alloys.
However, no such criterion is specified in section 101 (b) .
The ELV and the RoHS Directives are focused on reducing
hazardous waste in landfills and encouraging recycling of
these hazardous waste products and thus have quite
different purposes than the lead provisions of the CPSIA,
which focus on protecting children from unnecessary
exposure to lead through contact with it in children’s
products. Nevertheless, the Commission reccognizes that
unless it takes some action with regard to the information
provided by the petitioners, the riders of these vehicles--
children 12 and younger--would likely face a more serious
and immediate risk of injury or death. For the reasons
discussed in more detail below, the Commission is today
announcing a time-limited stay of enforcement with regard

to certain parts and the vehicles that contain these parts.




The petitioners allege, and the Commission believes it
could bear out that if any period of time passes in which
youth motorized recreational vehicles are not available for
sale (or existing ones are not able to be serviced) that
some parents would allow their children to instead ride
adult models or over-sized and over-powered versions of the
youth models. Our work on ATVs has shown that the vast
majority of the deaths of children from driving ATVs occur
on adult-sized models. Part of the Commission’s work in
its on-going ATV rulemaking is to encourage the development
of accurately sized and powered vehicles for children SO
they will not ride an adult model. Some manufacturers have
told the Commission that they have instructed their dealers
to remove youth motorized recreational vehicles from their
showrooms and to not sell them. The Commission has
received reports of dealers refusing to do routine
maintenance on previously sold youth vehicles. Finally,
one manufacturer has written to the Commission informing it
that they are relabeling their Y-6+ and their Y-10+ youth
vehicles to Y-12+ and they are advising their dealers they
can remove the speed limiting devices from these vehicles.

Due to the long lead time in designing and
manufacturing these motor vehicles, it would likely be

model year 2011 or 2012 before a complying youth ATV could




be on the market (ignoring for a moment the other issues
concerning the feasibility of making a completely complying
vehicle) . This safety dilemma applies equally to vehicles
that have already been made and are in inventory with
dealers or have already been sold and are in the hands of
resellers or consumers. If parents of youth riders are
unable to buy youth-sized vehicles (whether new or used)
they may very well choose to allow their children to ride
adult or over-powered, wrongly-sized versions of youth
ATVs. Because used ATVs need periodic maintenance and
repair, an inability to obtain certain replacement parts
could lead to these vehicles becoming inoperable. If no
youth-sized substitutes are available, this would similarly
lead to parents consenting to their children crossing over
Lo adult-sized machines before they are physically and
mentally capable of safely operating them. While it might
be possible to change out some of the non-complying
components on existing vehicles, for many of the components
that is simply not an option. Thus replacement parts that
have the same amount of lead content (or less) as the
original part are included in our enforcement stay.

The other safety-related allegation made by the
petitioners is that a certain amount of lead is needed in

some component parts of their vehicles for “"functionality,
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